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CASE and OPINIONS 


James then Viſcount of Stair, Lord Pre- 
ſident of the Court of Seſſion, Sir Fames 
Stewart and Sir John Nisbet, in relati- 
on to the Creditors, apparent Heirs, Su- 

eriors, Vaſſals, Tackimen, and Heirs of 

ailzie or Entail of Perſons forfeited for 
High Treaſon, inferring Corruption of 
the Blood, with my Lord Stazr and Sir 
James Stewart their Explanations of the 
Act of Parliament 1690, ſtill in Force, re- 
oulating and — oft the Rigour of For- 
feitures as to theſe Creditors, Heirs of 
Entail, Sc. in Scotland: 


A N D 
ACTS, or Clauſes, or Articles in the Acts of Par- 


liament of Great Britain, in relation to Perſons 
forfeited for High Treaſon their Deeds and Con- 
veyances in prejudice of the Crown, and in fa- 
vour of Heirs, Creditors, Superiors, Vaſſals, Te- 
nants, and Heirs of Tailzie or Entail, and the 
Relevancy required in the Indictments of High 
Treaſon, inferring Corruption of the Blood, for 
levying War againſt his Majeſty, 
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James then Viſcount of Stair, Lord Preſident of 
the Court of Seſſion, Sir Fames Stewart and 
Sir John Nicbet, in relation to the Creditors, 
apparent Heirs, Superiors, Vaſſals, Tackſmen, 
and Heirs of Tailzie or Entail, of Perſons for- 
feited for High Treaſon, inferring Corruption 
of the Blood, with my Lord Stair and Sir ames 
Stewart their Explanations of the Act of Parlia- 
ment 1690, regulating and taking off the Ri- 
gour of Forfeitures in Scotland. 


My Lord Stair's Opinion of the Corruption of the 
Blood. N | 


HOH Forfeitures in Scotland have 
Vers been very 0 wer the Offspring of 
ſuch having ordinarily acquired Lands 
and Goods, and their Children ſucceed- 
ed them therein, without obtaining Reſtitution of 
their Blood: So that this Corruption of the Blood 
is rather to be thought N Specialty in ſome atroci- 
| | ous 


«2 
ous Treaſons, by the Tenor of the Doom of the 
Forfeiture, than a general Conſequence thereof. 


Page of Inſtit. 423. 
My Lord Stair*s Opinion, how far that could for- 


Feit to which apparent Heirs might ſucceed. 


Whereas it hath been ſaid, That the apparent 


Heir being forfeited, the King hath Right to the 
Heritage to which he might ſucceed; it may be 
queſtioned, whether that may be extended to the 
apparent Heir, if he be forfeited during his Prede- 
ceſſor's Life; or if it be only in the Caſe, that the 
Heir apparent is forfeited after the Death of his 
Predeceſſor, where de preſenti he may be Heir, 
there is no Doubt, if the Perſon forfeited ſhould 
be fugitive, and ſurvive his Predeceſſor; but the 
Heritage accreſcing to him, wherein he might de 
E be infeft, would fall under Forfeiture, tho? 
e was not actually infeft; and it ſeems no leſs clear, 
that being forfeited, if he ſhould dy before his Pre- 
deceſſor, that his Brother, or Collaterals, might 
ſucceed to their Father, or any other to whom the 


| forfeited Perſon, if he had ſurvived them, would 
have ſucceeded; it is more doubtful whether his 


Deſcendants could, if any were, for theſe would 
exclude the Collaterals; and there ſeems no Rea- 


fon to exclude them from their Grandfather's He- 


ritage, not being diſhabilitate : And ſeeing I have 
not found it extended further, I conceive it more 


favourable that the Heir apparent dying before his 


Predeceſſors, ſhould not hinder his Deſcendants to 


fucceed to that Predeceſſor; but unleſs the Forſei- 
ture did incapacitate the Predeceſſor to diſpoſe up- 
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on his own Eſtate, me Ferteiture in that Caſe 
would be unprofitable: Vet ſeeing we have no Com- 
plaints of Exheredation in Scotland, but that Pa- 
rents may freely diſpoſe of their Eſtates at their 


Pleaſure, it would be hard to bind up the Parent 


more in relation to the Fisk than to his own Child, 
unleſs Fraud, to prevent the Effect of the Forfei- 
ture, without a rational Cauſe, do appear. Page 


Appriſings are excluded and qualified with the 
Backbonds and Obligements of the Appriſer, as in 
perſonal Rights, which are valid againſt ſingular 
Succeſſors, as a Backbond, that an Appriſing ſhould 
not be prejudicial to another Party's Right, was 
found relevant againſt the 1 ſingular Suc- 
ceſſor, the King's Donator of the Appriſer's For- 
feiture. July 31. 1666. the Earl of Southesk con- 
tra Marquis of Huntly, Page of Inſt. 397. 
Sentence of Forfeiture 2 ronounced, it is 
declared irreducible upon any Nullity in the Pro- 
ceſs upon which it proceeded, till the Crime be re- 
mitted by the King, or the Party tried and acquit 


thereof; but Reſtitution ſhall only be granted by 
way of Grace to the Party forfeited, or their Po- 


ſterity, Parl. 1584. Cap. 135. which was found 
not to extend to Diſhabilitation of the Son of the 
forfeited Perſon, but that it might by Act of Par- 
liament be taken off, without Citation of any Par- 
ty who had acquired Right upon the Diſhabilitati- 
on from the Donator, which fell in conſequence. 
February 24. 1665. Douglas and Sinclair contra 
L. Wedderburn. 

The Doom or Decreet of Forfeiture, when paſ- 
ſed in Parliament, gives immediate Acceſs to the 


A 2 Mails 


iS: 
| Mails and Duties of the Eſtate poſſeſſed by the for- 


feited Perſon, and needs no Declarator, becauſe it 
is a Decreet of Parliament, and hath the like Effect 
as Ward, which requireth no Declarator. Janua- 
7y 6. 1681. Home contra Home. The like, tho? 
the Doom of Forfeiture, was by the Juſtices in 
Abſence, ſeeing it was ratified in Parliament; not 


by Ratification paſſing of Courſe, but by a publick 


Law, paring that Forfeiture by the Juſtices, as 
if it had been done in Parliament, and all ſuch For- 


feitures by the Juſtices, being for open Rebellion. 


and riſing in Arms againſt the King. December 15. 
I 680. Gorden of T roquhen contra a Wadſetter of 
Barſcob, 8 


My Lord Stair's Opinion of the Act of Parliament 
1690, concerning Forfeitures with reſpect ta 
Creattors and Heirs, &c. | 


The 33d AF, Parl. 1. Seff. 2. King William 
and Oueen Mary, Anno 1690, though more ex- 
tenſive in prejudice of the Royal Prerogative, wants 
not Ground and Example, that nothing ſhould be 
forfeited which could not have been alienate by the 


forfeited Perſon; and therefore it is ſtatute, "That 


no Forfeiture thereafter ſhall prejudge Tackſmen, 


- Creditors, Superiors, Vaſſals, Heirs of Entail, Huſ- 


bands or Wives of forfeited Perſons, which ſhall de- 


fend Tackſmen poſſeſſing before the Treaſon, it 


being open and notour, or before the Proceſs, if 
the Treaſon was latent, and that the forfeited E- 
ſtate ſhall be ſubject to all real Actions and Claims, 


though they be not raiſed within the five Years 


preceecing the F orfeiture, excepting Feu. duties, 


Annual: 


e aria 


a V 


Annualrents, and * Preſtations not inſiſted 
for within the five Years, and ſhall be ſubject to 
all Creditors real or perſonal, contracting prior to 
the Treaſon being notour, or to the Citation in 
Forfeiture being latent, the Debts being always 
upon Record, by being regiſtrate, or Pilicencs 
done thereupon, excepting Debts contracted during 
the open Rebellion and riſing in Arms, and that 
no Heir of Entail ſhall profit more Fſhould be for- 
feit more] than what he could affect his Eſtate 
with, ſo that the Infeftment of Tailzie be regiſtrate 
conform to the Act of Parliament 1685; and all 
the Sub- vaſſals Rights are confirmed: Let this will 
not import, that the ordinary Caſualty of Recogni- 
tion is hereby taken from the King, more than 
from the Subjects by Decreets againſt the King, 
which, without Forfeiture, would recognoſce. 


Page of Inſtit. 424. 
Sir James Stewart and Sir John Nisbet therr Opi- 


nion concerning Forfeitures. 


Stewart. A Forfeiture by Sentence of Parlia- 
ment needs not be declared; but if by Sentence 
of Juſticiary, it is thought it ſhould be declared, 
vid. Inſtit. Page 424. ” 
Stewart. There is no Difference with us be- 
twixt the Ante: nati and Poſt. nati, in the Caſe of 
Treaſon committed by the Father; for the Dif- 
habilitation of Children is not ex traduce, but it is 
the Rigour of the Law that taints all the Blood. 
Stewart. If a Man, having Children by an Heir- 

els, come to be forfeited, the Children muſt be re- 
habilitate before they can ſucceed to their * 


1 


but it were great Rigour to refuſe to rehabilitate 
them. Thus the Husband of an Heireſs being for- 


feited, his jus mariti, and alſo Courteſy, falls to 
the King ; — whether ſne might diſpone the Fie 
without her Husband's Conſent, in caſe of his ſur- 
viving the Forfeiture, may be doubted; but there 
appears no Law in the contrary. Page of the An- 
fwers 122, 123. The Act 1690 further clears 
this Caſe. | 


Sir John Nisbet, in the Anfewers to his Doubts, 
Page 316. propoſes a Queſtion thus : 


- Nisbet. If, by our Law, the Poſterity of Trai- 


tors be diſabled rp/2 jure, both Ante-natt and Poſt- 


nati, as to any Eſtate pertaining to themſelves, 


which is not profectious from the Father after Trea- 
ſon? Ratio dubitandi, The Doom of Forfeiture be- 


ing only Forfeiture for Life, Lands and Goods, 
without Mention of the Poſterity, and noxa caput 
 fequitur ; and lex Julia majeſtatis is but the Muni- 
cipal Law of the Romans, and is not authoriſed by 


any Act of Parliament or Cuſtom of ours. The 


Act of Parliament King James V. and the Act of 


Diſhabilitation of the Poſterity of the Earl of Both- 
well, and Rehabilitation of 70h Stewart, may be 
conſidered. _ 3 

Stewart. By our Law the Blood of Traitors is 
tainted, and their Poſterity diſabled zp/o jure, which 
would reach both Ante-nati and Poſt-nati ; but it is 
not thought that it would deprive them, with us, of 
_ ** Eſtate, well ſettled in their Perſons, 
in ependent' on the Father's Forfeiture. As for 

E 


aw, Cod. J. 5. tit. ad legem Fuliam 3 
en | 


his Son, with Reverſion and 


1 
Lex iſta manifeſt? pF damnat, & ab omnibus 
damnanda eſt : nam quenam imperatoria lenitas, qui 
vitam in ſupplicium concedit, Page 316, 


Another Oueſtion and Anſwer thus : 
Nisbet. A Father having diſponed his Eſtate to 


ower either to re- 
deem or diſpone, Ouer. If the perſonal Faculty 
may, notwithſtanding, be compriſed during the Fa- 
ther's Life, and may be uſed even after the Death. 
of the Father? There is the ſame Queſtion as to 
Forfeiture. | 
Stewart. Where a Father diſpones to a Son, with 
a Power reſerved to alter, the Lands may be com- 
priſed from the Father by a Creditor, and ſo he 
would alſo forfeit them in the Caſe of Treaſon, 
Page 123. 
ver, If it may not be thought, that a Credi- 
tor of the Father adjudging the Lands, after the 
Father's Death as well as before, would be effe- 
ctual, and ſo the Father could forfeit ? therefore 
may it not follow, ſuppoſing the Son to be only in. 
the Rebellion, and not the Father, that the Lands 
ſo diſponed, with Power to alter, could not fall un- 
der the Forteiture of the Son, though he had ſur- 
vived his Father and infeft; unleſs the Father in 
his Lifetime, who retained the Power of Diſpoſal, 
had not exerted that Faculty in favour of any o- 
ther? And ſo an Heir, or an Heir of Tailzie, can 
forfeit no more than what he could alienate, or 
what he could affect the Eſtate with; and this Son 
could neither alienate or affect the Eſtate in preju- 
dice of the Deeds of the Father, if he had exerted 
the Faculty as Fiar, Stewart. 
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Stewart. If a Legatar commit Treaſon before 
the Teſtator's Deceaſe, the Legacy will be as void 
as if the Legatar had died; for a Legacy gives no 


Right unleſs the Legatar ſurvive the 'Teſtator. 


Follow Oueſtion and Anſwer thus: 


Nisbet. Tf a Perſon, being named Executor and 
univerſal Legatar, ſhall be forfeited before he be 
confirmed, will his Intereſt forfeit to the King ? 


Ratio dub. Albeit a Legacy will forfeit, yet in this 


Caſe the Legacy being univerſal, and being ſubjoin- 
ed to the Nomination, is of the Nature of Inſtituti- 


on, which being an Office, cannot forfeit. 


Stewart. It may be thought, that this univerſal 
Legacy not confirmed, ſhould not forfeit ; for if 
this Executor dy not confirming, he does not tranſ- 
mit, and what ho does not tranſmit he ſhould not 
forfeit ; but this holds not as to apparent Heirs in 
the late Rigour of Forfeitures. Page 183. 


Nota, By the late Rigour is meant before the Ad 


of Parliament 1690. | 
Nisbet. A Bond being aſſigned by a Rebel, and 
che Aſſignation not intimate before the Rebellion, 
Quær. Whether the Aſſigny or the Donator will be 
preferred? Ratio dubitandi, That the Aſſignation 
denudes the Cedent, and the Intimation 1s not ne- 


Rebe 


by his Rebellion, does not tranſmit, but a- 


mits and forfeits any Right that he has, which be- 
ing in nullius bonis, is domini regis; whereas it 
cannot be ſaid, that the Bond was in nullius bonis 
after the Aſſignation, ſeeing it is then in bonis ceſs 


ſionarii. 


Stewart. 


oat but to exclude another Aſſigny; and the {| 


Y 80 


Stewart. An ans „ a Rebel, tho? tiot 
intimate before the Rebellion, doth certainly de: 
nude the Granter, and in all good Law ſhould be 
ſufficient to exclude the Donatar, unleſs he pre- 
vent the erg by Diligence and uplifting; for 
Intimation is only to ſecure againſt * 21 Aſſigny; 
but as we make Intimation neceſſary to complete 
the Right, all this may be doubted; Page of An. 
ſwers 233. LS BE 
Stewart. The Author, meaning Nisbet, propo- 
ſes here a Caſe in Latin: Sempronius had two Sons, 
the eldeſt, in his Father's Life, is found guilty of 
Treaſon; but both being alive at the Father's De- 
ceaſe, the Queſtion is, Who ſueceeds, the ſecond 
or the firſt? And he puts a Difference of the el- 
deſt Son's committing the Treaſon after the Fa- 
ther's Death, or before; for if after, then he was 
heres habitu; and ſo forfeits to the Fisk-; but if be- 
fore, the Succeſſion could not devolve upon him, 
and therefore muſt fall to his younger Brother, e- 
ſpecially ſince it were hard in this Caſe to make the 
innocent Father forfeit his Eſtate. But though this 
Reaſon be probable, ſays Sir Fames, yet the Ri- 
gour of Forfeitures would have prevailed. 
The ſecond Queſtion is; Va Nei ſion ſhould be 
ranted to the eldeſt; would this reſtore him againſt 
his Brother? But this ſuppoſes the Brother to have 
ſucceeded, which in the Rigour of Forfeitures 
could not be; but if he had ſucceeded, the elder 
Brother's Afﬀter-teſtitution ex gratia could not pre- 


| rege the younger Brother entred; but if at that 


ime the younger Brother were not entred, the 
elder, upon his Remiſſion, might enter. 

The Author puts a farther Caſe, of the younger 

B Bro- 


| 10 J 
Brother's being = before the elder's Sueceſſi- 
on; but being infeft in part, and not in all the 
Lands, when the elder got his Remiſſion; and he 
divides the Succeſſion to the younger for what he 
is infeft in, and to the elder for what remained: 
But in good Law, ſays Sir James, the 8 
ing firſt ſerved in ſpecial, and to all the Lands, 
ſhould carry all of them, notwithſtanding the 
interveening Remiſſion; for it is the Service that 
gives the Right, and what follows is but Executi- 
on. Page in the Anſwers 130. 
Ouer, May it not be thought, that ſeeing here 
Sir James Stewart, ſpeaking of the Rigour of For- 
feitures, means before the Act 1 690, yet that now, 
though the eldeſt Son be on Life the Time of the 
Father's Death, but being forfeit before, would 
not exclude the younger Brother from ſucceeding 
as then lawful Heir to his Father, who had not 
diſpoſed ; and that nothing could forfeit but what 
Right might be in the Perſon of the eldeſt Son, 
whereupon he might have been de preſent! infeft, 
or that otherwiſe he might alienate and diſpoſe up- 
on, or affect the Eſtate with; and if his Deſcen- 
dants, if any were, might not ſucceed to their 


Grandfather, and ſo exclude Collaterals, who o- 


therwiſe would ſucceed : Yet ſtill that the inno- 
cent Father might diſpoſe of his own Eſtate as he 
pleaſed. And if Sir 70h Nzsber's Opinion ſhould 
not hold, that the eldeſt Son gettin A ex 
gratia, ſhould be preferred in the — wherein 
the younger Brother, though ſerved Heir in ſpeci- 
al, but was not infeft, which may hold in this Ci- 
vil Caſe: A Son ſucceeding to his Mother and in- 
feft, but dying without Iſſue, the Lands, as Heir 
| to 
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to him, would go to the Father's Agnati, and not 
to the Heirs on the Mother's Side; yet if the Son 


Was only ſerved, but not infeſt as Heir to his Mo- 


ther, may be thought ſhould alter the Caſe, and 
make the Succeſſion go to the Heirs on the Mo- 
ther's Side, to whom the primus inveſtitus did be- 
long, becauſe the Father's Agnati could not be in- 
feft as Heirs to theſe laſt infeft. And that in both 
theſe Caſes, nulla ſaſina, nulla terra, ſhould ſtrict- 
ly hold, being moſt agreeable to Juſtice and Equi- 
ty; and in England, materna maternis, paterna pa- 


ternis, do take place. Vid. Page 2 and 3. 


Sir James Stewart's Explanation of the AF of Par- 
liament 1690. 


This Act of Parliament hath now regulate this 
whole Matter of Forfeitures, as to Creditors, Vaſ- 
fals, and Heirs of Tailzie; yet not ſo thoroughl 
as might have been expected after the great Abuſe 
of Forfeitures. The Act ſtatutes and ordains, That 
no Forfeiture ſhall prejudge T ackſmen, Creditors, 
Superiors, or Fleirs of Entail therein mentioned, 
nor Husband or FW res of the Perſons forfeited ; 
but that all Tacks clad with Poſſeſſion before com- 
mitting of the Treaſon, where the T reaſon is open 
and notour, or before Citation in the Proceſs of For- 


feiture, where the Treaſon is latent, ſhall defend a. 


ainſt the Forfeiture of the Setter. But what Rea- 
Gn for this Diſtinction, if the Tack be ſet before 
committing of the Crime, and Poſſeſſion duly ap- 
prehended before Sentence? for theſe ſeem to be 
the juſter Meaſures, tho? Poſſeſſion be not appre- 
c B 2 hended 


this recording of Diligence 
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hended before the Crime when notour, or before 
Citation when latent. | 

Then the Act adds abruptly, the Debts ons 

t- 


always upon Record, by being regiſtrate, or Di 
—44 — ; 025 ex — . not diſtinctly, if 

ſhould be as in the Caſe 
of Tacks before the Crime when notour, or be- 
fore Citation where the Crime is latent, although 
this appears to be the Meaning, but without any 
Reaſon. If the Debt be lawfully contracted be- 
fore the Crime, and the Creditor wholly -innocent 
of the Crime, there is no Reaſon he ſhould forfeit 
his Debt for not recording : A Point arbitrary to 
the Crediror, and nat enjoined by any Law. 

The Act goes on, And that all Eſtates forfeit- 
ed ſhould be ſubje to all real Actions and Claims 
againſt the ſame, though they be not raiſed and in- 
ſiſted in within the fix Years (ſhould be five Years ) 
preceeding the Forfeiture. And this takes off in- 
deed the Rigour of the quinquennial Act, James 
VI. Parl. 9. Cap. 2. but then it © excepts bygone 
e Feu-duties, Annualrents, and other annual Pre- 
** ſtations, for which no Diligence done within the 
« ſaid five Years.” But what Reaſon for this Ex- 
ception, when nothing more ordinary nor innocent, 
than to forbear exacting theſe Duties and Preſtati- 
ons, eſpecially when the Right thereof is common- 
ly ſo well eſtabliſhed. 

Then the Act goes on, © The Eſtates forfeited 
** ſhall be ſubject to all true and lawful Creditors, 
** whether perſonal or real, for their principal Sums 
** allenarly.” But why not alſo for their bygone 
Annualrents, if, as it follows in the Act, “their 
ff Debts and Claims being contracted and founded 
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1 
1 prior to the _—_ the Treaſon, where * 
the Treaſon is open, or prior to the Citation, 
c where the Treaſon is latent, as was above di- 
«« ſtinguiſhed,” But here there is no Word of record. 
ing, which ſeems to be required above; and in ef- 
fect this Part of the Act ſeems to be rather the Rule 
for Debts, than what is above ſaid about recording. 


The Act ſubjoins an Exception of Debts con- 


tracted after the open Rebellion and riſing in Arms; 
but that Exception was not needful, becauſe not 
de regula, which is only of Debts contracted before 
the Treaſon, when open and notour, | 
The Act goes on, That forfeited Eſtates ſhall 

c likewiſe be ſubject to all the Caſualties due to the 
** Superior, either before the Forfeiture or there- 
*« after, by opening the Fie; and that in the ſame 
* Manner as if the ſaid Tacks, Actions, Debts and 
4 Caſualties, had been ſet, raiſed, contracted, due, 
and confirmed under the Great Seal before com- 
*« mitting of the Crime.” And this Clauſe has a 
Retroſpe& upon all above. But what ſhould be 
meaned by Caſualties due to Superiors, either be- 
fore the Forfeiture or thereafter, by the opening 
the Fie ? Certainly this thereafter, by opening the 
Fie, if by the Forfeiture, requires a Diſtinction; 
but then the Act again excepts annual Preſtations, 
which is above ſaid to be groundleſs. 

As to Tailzies, the Act ſecures them, if re- 
giſtrate, conform to the Act of Parliament 1685 


but what it adds, That the Deed, whereby a 


« Faculty reſerved in a Tailzie is exerced, ſhould 
* be inſert in a publick Regiſter, or contained in a 
Contract of Marriage,” is groundleſs, ſince the 
Deed may be lawful and alſo innocent, tho? = 

| er 
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ther in a Regiſter of 15 Contract of Marriage. 
But ſee the AR, for in this Part of it there are al- 
ſo Words wanting. 
But, upon the whole, it had been a ſhorter and 


clearer Act, to diſcharge the Pain of Forfeiture e- 


ven in Treaſon; for Death and Eſcheat ſeem to be 
ſufficient in all Crimes, and Eſcheat alſo with Death 
roo much, ſeeing Death may juſtly be reckoned 
the ſufficient, as well as the juſt Puniſhment of a- 


ny Crime whatſoever; and what more is inflited 


doth only affect and afflit the innocent, but ſigni- 
fies nothing as to the reſtraining of the Crime. And 


this appears to have been the Law of God, That 


the Son ſhould not ſuffer for the Father's Tranſ- 
greſſions. Page 130, 131. 

Thus you have before you at once the Sub- 
ſtance, if not all that is material, contained in the 
ſecond Edition of the [n/titutions of the Law of 
Scotland, and in Sir James Stewart's Anſwers to 
Dirleton's Doubts, in relation to Forfeitures, with 
reſpe& to Creditors and Heirs of Entail, &'c. and 
this excellent Act 1690, ſtill. in Force, as not be- 
ing altered, regulates all former Acts thereanent, 
by taking off the Rigour of the quinquennial, re- 
viving and reſtoring the reſcinded Act 1644, and 
repealing the general Act reſciſſory, and is yet more 
extenſive in favour of Creditors, Heirs, c. So the 
Acts of Parliament made in the Parliament of Great 
Britain ſince, may be thought are no leſs, but ra- 
ther more Gee in favour of ſuch Superiors, 
Vaſlals, Creditors, Tenants, and others, who ſhall 
live peaceably, as appears by the Articles and Clau- 


ſes in the Acts of the Parliament of Great Britain, 


as follow. 


ACTS. 


. 


ACTS, or Clauſes, or Articles in the Aﬀs of 


Parliament of Great Britain, from the Union till 

the Year 1745, in relation to Perſons forfeited 

for High Treaſon, their Deeds and Conveyances 

in prejudice of the Crown, and in favour of Heirs, 

Creditors, Superiors, Vaſſals, T enants, and Heirs 
of Tailzie or Entail. 


And firſt, the Clauſe or Article in Act Anno mo 
Anne, cap. 21. for improving the Union of the 
two Kingdoms. | 


Clauſe or Article in ſaid A runs thus: 


Rovided always, That where any Perſon now 
is, or ſhall be, before the ſaid firſt Day of Ju- 
ly 1709, ſeized of any Meſſuages, Lands, Seigno-̃ 


ries, Rents, Tenements or Hereditaments in Scot 


land, of an Eſtate Tail, that is to ſay, an Eſtate 


Tailzie, affected with irritant and reſolutive, or 
3 Clauſes, and is, or, before the ſaid firſt 

ay of July, ſhall be married, if any Iſſue of that 
Marriage be living, or there be Poſſibility of ſuch 
Iſſue at the Time of the High Treaſon committed, 
that then, in ſuch Cale, the ſaid Meſſuages, Lands, 
Seignories, Rents, Tenements and Hereditaments, 


| ſhall not be forfeited upon the Attainder of ſuch 


Perſon for High Treaſon, but during the Life of 
the Perſon fo attainted only; fo that the Iſſue and 
Heirs in Tail of ſuch Marriage ſhall inherit the 
ſame, the ſaid Attainder notwithſtanding. 

And by another Article or Clauſe of ſaid Act it 


is provided thus: Provided always, and be it _ 
er 


16 
ther enacted by OW aforeſaid, That af: 


ter the Deceaſe of the Perſon who pretended to be 


Prince of Hales during the Life of the late King 
James, and ſince pretends to be King of Great 
Britain, and at the End of the Term of three 
Years after the immediate Succeſſion to the Crown, 
upon the Demiſe of her preſent Majeſty, ſhall take 
Effect, as the ſame is and ſtands limited by an Act 
made in the firſt Vear of the Reign of their late 
Majeſties King William and Queen Mary, entitu- 
led, An Act for declaring the Rights and Liber- 
* ties of the Subject, and ſettling the Succeſſion 
of the Crown ;” and by another Act made in the 
_ twelfth Year of the Reign of his late Majeſty King 
William III. entituled, An Act for the further 
Limitation of the Crown, and better ſecuring 
the Rights and Liberties of the Subject, no At- 
tainder for Treaſon ſhall extend to the diſinherit- 
ing of any Heir, nor to the Prejudice of the Right 
or Title of any Perſon or Perſons, other than the 
Right and Title of the Offender or Offenders, du- 
ring his, her, or their natural Lives only; and that 
it ſhall and may be lawful to every Perſon or Per- 
ſons, to whom the Right or Intereſt of any Lands, 
Tenements or Hereditaments, after the Death of 
any ſuch Offender or Offenders, ſhould or might 
have appertained, if no ſuch Attainder had been, 
to enter into the ſame. 
The Force and Effect of this laſt Article is ſuſ- 
pended until the Death not only of the ſaid Pre- 
tender, but alſo of his Sons, by the Act made the 
I7th Year of the Reign of King George II. the 
Clauſe or Article thereof runs thus : 


And whereas in and by the faid recited Act of 
| the 
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the ſeventh Year of kde Ned of her late Majeſty 
ueen Anne, it is provided and enacted, That after 
the Deceaſe of the Perſon who pretended to be 
Prince of Wales during the Life of the late King 
James, and ſince pretends to be King of Great Bri- 
tain, and at the End of the Term of three Years af- 
ter the immediate Succeſſion to the Crown, upon 
the Demiſe of her ſaid late Majeſty, ſhould take Ef- 
fect, no Attainder for Treaſon ſhould extend to 
the diſinheriting of any Heir, nor to the Prejudice 
of the Right or Title of any Perſon or Perſons, o- 
ther than the Right or Title of the Offender or Of- 
fenders, during his, her, or their natural Lives on- 
ly ; and that it ſhould and might be lawful to every 
Perſon or Perſons, to whom the Right or Intereſt 
of any Lands, 'Tenements or Hereditaments, after 
the Death of any ſuch Offender or Offenders, ſhould 
or might have appertained, if no ſuch Attainder had 
been, to enter into the ſame. Be it further enacted 


by the Authority aforeſaid, That the ſaid Proviſion 


ſo made by the ſaid Jaſt recited Clauſe, ſhall not 
take place, or have any Operation, Force or Eſlect 
whatloever, until after the Deceaſe not only of the 
faid Pretender, but alſo of his eldeſt, and all and e- 
very other Son and Sons. 


C Articles 


E 


Articles and Clauſes in the Ad of Parliament f 
King George I. Anno regni primo, cap. 19, 
for encouraging all Superiors, Vaſſals, and Te- 
nants in Scotland, &c. and concerning Hletrs of 
Entail and Creditors of forfeited Perfons. | 


Whereas the Perſon, who, in the Life of the 
late King James, pretended to be Prince of Wales, 
and ſince his Deceaſe has taken upon him the Stile 
and Title of King of England, by the Name of 
James III. and King of Scotland, by the Name of 
Fames VIII. or the Stile and Title of King of 
Great Britain, being bred in the Prineiples of Pope- 
ry and 'Tyranny, has preſumedto declare his Inten- 
tion to make an Invaſion upon Scotland, or ſome o- 
ther Part of his Majeſty's Kingdom of Great Bri- 


tiain, or his other Dominions, meaning to ſeduce 


his Majeſty's Subjects from their Duty and Allegj- 
ance, and to overturn the Settlement of the Suc- 
ceſſion in the Proteſtant Line, upon which the Sub- 
verſion of the Reformed Religion in theſe King- 
doms, and Ruin of the Liberty of the Subject, 
muſt follow of neceſſary Conſequence: And where- 
as, in ſuch Conjuncture eſpecially, it is moſt juſt to 
puniſh rebellious Subjects, and at the ſame Time 
to reward ſuch as continue firm and loyal to his 
Majeſty's Perſon and Government; therefore be it 
enacted by the King's moſt exceilent Majeſty, by 
and with the Advice and Conſent of the Lords ſpi- 
ritual and temporal, and Commons in this preſent 
Parliament aſſembled, and by the Authority of the 
ſame, That if any of his Majeſty's Subjects of Great 


Britain, having Lands or Tenements in Scotland, 


3 

in Property or 8 has been, or ſhall be 
guilty of High Treaſon, by holding, entertaining, 
or keeping any Intelligence or Correſpondence, in 
Perſon, or by Letters, Meſſages or otherwiſe, with 
the ſaid Pretender, or with any Perſon or Perſons 
employed by him, knowing ſuch Perſon to be ſo 
— or ſhall, by Bill of Exchange or other- 

iſe, remit or pay any Sum or Sums of Money, 
for the Uſe or ec. of the ſaid Pretender, know- 
ing ſuch Money to be ſor ſuch Uſe or Service, and 
that whether the ſaid Facts or Things be done within 
or without this Realm, or has been or ſhall be adhe- 
rent to the ſaid Pretender in this Realm, giving him 
Aid or Comfort in this Realm, or elſewhere, every 
ſuch Offender, who ſhall be thereof duly convict- 
ed and attainted, ſhall be liable to the Pains, Penal- 
ties and Forfeitures for High Treaſon. All and e- 
very Vaſſal and Vaſſals in Scotland, who ſhall con- 
tinue peaceable, and in dutiful Allegiance to his 
Majeſty, his Heirs and Succeſſors, holding Lands 
or Tenements of any ſuch Offender, who holds 
ſuch Lands or Tenements immediately of the 
Crown, ſhall be veſted and ſeaſed, and are hereby 
enacted and ordained to hold the ſaid Lands or Te- 
nements of his Majeſty, his Heirs and Succeſſors, 
in Fie and Heritage * ever, by ſuch Manner of 
Holding as any ſuch Offender held ſuch Lands or 
Tenements of the Crown, at the Time of the At- 
tainder of ſuch Offender; and where Lands or Te— 
nements belong to any ſuch peaceable and duritul 
Subjects to his Majeſty, his Heirs or Succeſſors, 
ly within any Regality or Conſtabulary in Scatland, 
the fame ſhall be, and they are hereby diſſolved 


from every ſuch Regality or Conſtabulary for 
| C 2 ever. 
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ever. And in like Lo all and every Tenant 
and Tenants in Scotland, who ſhall continue peace- 
able, and in dutiful Allegiance to his Majeſty, his 
Heirs and Succeſſors Ares, bruiking and oc- 
cupying any Lands, Mills, Mines, Woods, Fiſh- 
ings, or Tenements, as Tenant or Tenants, Tackſ- 
man or Tackſmen, from and under any ſuch Of: 
tender, ſhall, and they are hereby ordained to bruik 
and occupy all and every ſuch Lands, Mines, Mills, 
Woods, Fiſhings and Tenements, for the Space of 


two Years or Crops, to be accounted from and af- 


ter fach Attainder, freely without Payment of any 


Rent, Duty or Service, for the ſaid two Years or 
Crops. And the Court of Exchequer in Scotland 
is hereby authoriſed and required, on Production 
of any ſuch Attainder, to reviſe, compound, and paſs 
Signatures, and. that without paying any Compoſi- 


tion, in favour of every ſuch Vaſſal or Vaſſals, and 


his, her, or their Heir or Heirs, of the ſaid Lands 
and Tenements above mentioned reſpectively, to 
be holden of his Majeſty, his Heirs and Succeſſors, 
in Fie and Heritage for ever, and by ſuch Hold- 
ings as are above mentioned, with Clauſes of No- 
vo-damus, and (where ſuch Lands or Tenements 
hold Ward or Feu cum maritagio, or with Clauſes 
irritant) with Change of Holdings from Ward to 
Tax-ward, according to the Rules now obſerved in 
the Court of Exchequer in Scotland, diſpenſing with 
Recognition, and Clauſes irritant in favours of the 
Crown in time coming, in the moſt ample and beſt 
Form, to the end that Charters and Infeftments 
may be thereupon duly expede. 

And be it further enacted by the Authority a- 
foreſaid, That if any Subject of Great Britain, hold- 


wy 
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ing Lands or 'T 1 of a Subject Superior in 
Scotland, has been, or ſhall be guilty of ſuch High 
Treaſon or Treaſons as aforeſaid, every ſuch Of- 
fender, who ſhall be thereof duly convicted and at- 
tainted, ſhall be liable to the Pains, Penalties and 
Forfeitures for High Treaſon, and his Lands or 
Tenements, held of any Subject Superior in Scot 
land, ſhall recognoſce, and return into the Hands 
of the Superior, and the Property ſhall be, and is 
hereby conſolidated with the Superiority, in the 
ſame Manner as if the ſame Lands or Tenements 
had been by the Vaſſal reſigned into the Hands of 
his Superior ad perpetuam remanentiam. And an caſe 
any Tenant or Tenants, Tackſman or Tackſmen, 
bruiking and occupying any Lands, Mines, Mills, 
Woods, Fiſhings or Tenements, being guilty of 
ſuch High Treaſon or Treaſons as aforeſaid, and 
ſhall be thereof duly convicted and attainted, the 
Title by which all and every ſuch Tenant or Te- 
nants, Tackſman or Tackſmen, does bruik or oc- 
cupy as aforeſaid, ſhall ceaſe and become void, and 
the Lands, Mines, Mills, Woods, Fiſhings and 'Te- 


nements fo bruiked and occupied, together with 


the ſingle and Liferent Eſcheat of ſuch Tenant or 


'Tenants, Tackſman or Tackſmen, ſhall return to, 
and be enjoyed or poſſeſſed by the Perſon or Perſons 
from or under whom ſuch Title is derived reſpe- 
ctively, who ſhall continue peaccable and dutiful 
to his Majeſty, his Heirs and Succeſlors. 
And for preventing of Frauds or Colluſion, in 
order to evade this Act, be it further enacted by the 
Authority aforeſaid, That if the Superiors, Vaſ- 
fals or Tenants, to whom the Lands, Mines, Mills, 
Woods, Filings and Tenements above mentioned, 
| are 
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are declared and idee to belong, ſhall not with- 
in ſix Months, to be reckoned from the Time of 
the Attainder of the Offenders reſpectively, obtain 
themſelves infeft, or do Diligence really and with- 
out Colluſion for attaining Poſſeſſion ; in every ſuch 
Caſe the Forfeitures ſhall belong to his Majeſty, 
his Heirs and Succeſſors. 


Provided always, That none of his Majeſty's 
Subjects, whether Superior, Vaſſal or Tenant, ſhall 


have the Benefit of this Act, excepting ſuch who, 
being lawfully called out, or required to join with 


his Majeſty's Hoſt in W to the ſaid Pre- 
a 


tender or his Adherents, ſhall do the ſame, or who 
(not being ſo called out or required) ſhall continue 
| 91> and dutiful to his Majeſty, his Heirs and 
cceſlors. | 
And' whereas there is Reaſon to believe, That 
ſeveral Perſons, intending to commit High Trea- 


| fon or Treaſons as aforeſaid, have made Tailzies, 


Entails, or Settlements of their Eſtates in favours 
of their Children or other Heirs of Tailzie, or Con- 


veyances, Securities or Alienations, with a fraudu- 


lent Intent to avoid the Puniſhment of the Law 
due to the Offences above mentioned: Be it there- 
fore enacted by the Authority aforeſaid, That all 
Tailzies, Entails, Settlements and Conveyances in 
favours of the Granter's Children, or other Heirs of 
Tailzie, or Truſts, Securities or Alienations of any 
Eſtates or Inheritances made in Scotland, in the Name 
of whatſoever Perſon or Perſons, ſince the firſt Day 
of Auguſt 1714, or that ſhall be made there in 
time coming by any Perſon or Perſons, who ſhall 
be convicted or attainted of any ſuch High Treaſon 
or Treaſons as aforeſaid, ſhall be, and they are here- 


by 


e 
by declared void ad null to all Intents and Pur. 
poſes, excepting ſuch Deeds, Securities and Alie- 


nations, as have been made ſince the Time afore- 


ſaid, or ſhall be made there in Time coming, for 
juſt and onerous Cauſes, the ſaid onerous Cauſes 
being always otherwiſe inſtructed than by the Wri- 
tings themſelves. 

And for the further Eneouragement of becomin 
Zeal and Bravery in his Majeſty's and the Coun- 
try's Service, againſt the ſaid Pretender and his Ad- 
herents, be it alſo further enacted by the Authority 


7 aforeſaid, That if it ſhall happen any Subject of 


Great Britain, having Lands or Eſtates in Scotland, 
held Ward of the Crown, or of any Subject Su 

rior there, as well Vaſſal as Sub- vaſſal, to be Killed 
in his Majeſty's Service againſt the (aid Pretender 
and his Adherents, or to receive Wounds, whereof 
any ſuch Perſon or Perſons ſhall afterwards dy, the 
Heir of every ſuch Perſon or Perſons ſhall be, and 
is hereby enacted and ordained to be free of the 
Duties and Caſualties of Ward, Relief and Marri- 


age, for or on account of ſuch Lands or Eſtate ; ex- 


cepting only, That it ſhall and may be lawful to his 
Majeſty, his Heirs and Succeſſors, where the Lands 
of ſuch Perſon or Perſons hold immediately of the 
Crown, and to the immediate Superior, where ſuch 
Lands hold of a Subject, to appoint the ſaid Caſual- 
ties of Ward, Relief and Marriage, to be applied for 
Proviſion of the Wife, or younger Child or Chik 
dren unprovided for, or not competently provided 
for, (due Conſieration being always had to the Con- 

dition of the Heir.) | 
And becauſe it is hard that any Creditor, remain- 
ing in peaceable and dutiful Allegiance to his —4 
| | jelty, 
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lefty his Heirs and Lead ſhould ſuffer by the 

ebellion of his Debitor, be it therefore further en- 
acted by the Authority aforeſaid, That no Convi- 
ction or Attainder, on account of the High Trea- 
ſon or T reaſons above mentioned, ſhall hurt or ex- 
clude the Right or Diligence of any ſuch Creditor 
remaining peaceable and dutiful, for Security or 
Payment of any true, juſt and lawful Debt, con- 
trated before the Commiſſion of any of the afore- 
ſaid Crimes. | = 

Provided always, and be it enacted by the Au- 
thority aforeſaid, That no Perſon or Perſons, who 
may reap, or have any Benefit or Advantage by 
the Attainder, Conviction, or Forfeiture of any 
Perſon or Perſons, by virtue of this Act, ſhall be 
capable of being a Witneſs or Witneſſes againſt any 
Perſon or Perſons, by whoſe Attainder, Convicti- 
on or Forfeiture, any Benefit ſhall or may accrue 
to ſuch Witneſs or Witneſſes, 


Some CASES, ads and Deeds, which more 
frequently may be fallen into, inferring High 
Treaſon and Corruption of the Blood, 


Hereas, by the firſt Article or Clauſe in the 
aforeſaid Act of Parliament made in the 
Teventh Year of her ſaid late Majeſty Queen Anne, 
for improving the Union of the two Kingdoms, it 
is enacted, That from and after the firſt Day of 
126 1709, ſuch Crimes and Offences which are 

igh Treaſon, or EY of High Treaſon with- 

d 


in England, ſhall be rued, adjudged, and taken 
to be High Treaſon and Miſpriſion of High 'Trea- 
Jon within Scotland ; and that from ——_— no 

1 Crimes 
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Crimes or ati be High Treaſon, or Miſ⸗ 
priſion of High Treaſon within Scotland, but thoſe 


that are High Treaſon or Miſpriſion of High Trea · 


ſon in Eng and. 
And by another Article or Clauſe of ſaid Act it 


is enacted, That after the ſaid firſt yy of July 


1709, all Perſons convicted or attainted of High 
Treaſon, or Miſpriſion of High Treaſon in Scot- 
land, ſhall be ſubje& and liable to the ſame Corru- 
ption of Blood, Pains, Penalties and Forfeitures, 
as Perſons convicted or attainted of High Treaſon 
or Miſpriſion of High Treaſon in England; and 


that in England, where no expreſs Law is againſt a 
Crime, no Tranſgreſſion; therefore follow ſome of 


the principal Cauſes, Facts and Deeds, moſtly to be 
guarded N and readieſt to be fallen into, which 
inferreth High Treaſon and Corruption of the Blood 
for Rebellion. 
1. By an Act made George I. an Article there- 
of is thus: Provided always, That this A&, or a- 
ny Thing therein contained, ſhall not extend to al- 
ter the Place of Inditment or 'Trial, unleſs the 
Perſon or Perſons indifted, ſhall, upon his or their 
Trial,. be proved to have been actually in Arms, 


or to have perſonally joined with others when in 


Arms, in the Rebellion or War charged in the In- 
dictment; but upon Failure of ſuch Proof, ſuch 
Perſon or Perſons ſhall be acquitted and diſcharged 
of and from ſuch Indictment, in the ſame Manner, 
and to the ſame Intents and Purpoſes only, as he 
or they ſhould have been, in _ this Act had ne- 

ver been made. Cap. 3. 
2. That as by the Þreſaid recited Act, King 
George I. the holding, 8 or keeping a- 
* 
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ny Intelligence or bees &'c. with the 
Pretender, as before particularly recited in the ſaid 
F Act, is High Treaſon, ſo by the Act in the ſeven- 
by teenth Year of the Reign of King George II. the 
ſame holding of, or keeping any Correſpondence 
with the Pretender's eldeſt Son, or any of his Son 
'W or Sons, is High Treaſon. And what inferreth 
this Correſpondence, the Particulars thereof are 
8 the ſame as before ſer forth in the ſaid Act of King 

x George I. Page 19 hereof. 
|, 3. By Act 67 Anne, cap. 7. for the Security 
of he Majeſty's Perſon and Government, and of 
| the Succeſſion of the Crown of Great Britain in 
the Proteſtant Line, the firſt Article or Clauſe there- 
| | of is as follows : Whereas by the happy Union of 
N England and Scotland, it is become neceſſary to 
a make divers Alterations in relation to an Act paſ- 
þ ſed in the Parliament of England, in the fourth 
1 Year of the Reign of her 3 Majeſty, (whom 
1 God long preſerve) entituled, An Act for the bet- 
1 ter Security of her Majeſty's Perſon and Govern- 
0 ment, and of the Succeſſion to the Crown of England 
in the Proteſtant Line, and to extend the Proviſi- 
ons of the ſaid Act throughout the whole united 
Kingdom, for the better Security of our moſt gra- 
cious Sovereign's Perſon and Government, — of 
the Succeſſion to the Crown of Great Britain in 
the Proteſtant Line, as it is now by the Laws and 
Statutes of this Realm ſettled, limited and appoint- 
ed; be it therefore enacted by the Queen's moſt 
excellent Majeſty, by and with the Advice and Con- 
ſent of the Lords Spiritual and Temporal, and the 
Commons in this preſent Parliament aſſembled, and 
by the Authority of the ſame, That if any Perſon 
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or Perſons ſhall maliciouſly, adviſedly and directly, 
by writing or pug maintain and affirm, that our 
Sovereign Lady the Queen, that now is, is not the 
lawful and rightful Queen of theſe Realms, or that 
the pretended Prince of Wales, who now tiles him- 
{elf King of Great Britain, or King of England, by 
the Name of 7ames III. or King of Scotland, by 
the Name of James VIII. hath any Right or Title 
to the Crown of theſe Realms, or that any other 
Perſon or Perſons have or hath any Right or Title 
to the ſame, otherwiſe than cen to an Act of 
Parliament made in England in the firſt Year of the 
Reign of their late Majeſties King William and 
Queen Mary, of ever bleſſed and glorious Memo- 
ry, entituled, An A declaring the Rights and Li- 
berties of the Subject, and ſettling the Succeſſion f 
the Crown ; and another Act — in England in 
the twelfth Vear of the Reign of his ſaid late Ma- 
jeſty King William III. entituled, An Ad for the 
further Limitation of the Crown, and better ſecuring 
the Rights and Liberties of the Subject; and the 
Acts lately made in England and Scotland mutual- 
ly for the Union of the two Kingdoms; or that the 
Kings or Queens of this Realm, with and by the 
Authority of Parliament, are not able to make 
Laws and Statutes of ſufficient Force and Validity 
to limit and bind the Crown, and the Deſcent, Lt- 
mitation, Inheritance and Government thereof: E- 
very ſuch Perſon or Perſons ſhall be guilty of 
High "Treaſon, and being thereof lawfully convict- 
ed, ſhall be adjudged Traitors, and ſhall ſuffer Pains 
of Death, 1 all Loſſes and Forfeitures, as in Ca- 
ſes of High Treaſon. 
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